Rex L. George and Margaret A. George, His Wife v. Stanley C. Mann and Louise S. Mann, His Wife : Respondent\u27s Brief by unknown
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1968
Rex L. George and Margaret A. George, His Wife v.
Stanley C. Mann and Louise S. Mann, His Wife :
Respondent's Brief
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.Layne B. Forbes; Attorney for Defendants & Respondents
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.
Recommended Citation
Brief of Respondent, George v. Mann, No. 11109 (1968).
https://digitalcommons.law.byu.edu/uofu_sc2/3381
IN THE SUPREME CO·· . 
of th .. , . e ·~ ,., .. , 
STATE Of UTAH;;''. 
MARK JOHNSON 
to Wiit 4th South 
... IU\tl. Utah 
1'W:Y for Appellant/I 
TABLE OF CONTENTS 
Page 
STATEMENT OF KIND OF CASE ............... 1 
DISPOSITION IN THE LOWER COURT ........... 1 
RELIEF SOUGHT ON APPEAL ................. 2 
STATEMENT OF FACTS ..................... 2 
ARGUMENT ............................. 2 
POINT I. 
IT WAS THE INTENT OF THE PLAINTIFFS IN-
ITIALLY TO ACQUIRE BY THE EXECUTION OF 
VARIOUS DOCUMENTS ALL OF DEFENDANTS' 
INTEREST IN THE REAL PROPERTY .......... 2 
POINT II 
DEFENDANTS THEREAFTER CONTRACTEir DI-
RECTLY WITH THE OWNERS OF THEPROPER"' 
NELLIE C. MANN, AND DEFENDANTS ARE Nu'l' 
RESPONSIBLE FOR THE TERMS OF THAT CON-
TRACT ................................ 4 
POINT III. 
PLAINTIFF SUSTAINED NO DAMAGE SINCE ALL 
CONTRACTS THEY ENTERED INTO RELATING TO 
THE PURCHASE OF THE REAL PROPERTY PR~ 
VIDED FOR THE INTEREST ON THE UNPAID 
BALANCE AT FIVE PER CENT PER ANNUM, AND 
THE RESPECTIVE BALANCES AT SUCH TIME 
WOULD HAVE BEEN SUBSTANTIALLY THE 
SAME ................................. 8 
TABLE OF CONTENTS (Continued) 
Page 
CON CL US ION . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
CASES AND AUTHORITIES CITED 
Cheney v. Rucker, 14 Utah 2d 205; 381 Pac.2d. 86 (1963) 4 
17 ArnJur.2d, Contract Par. 242 .................. 7 
30 Arn.Jur.2d, Evidence Par. 1065 ................. 8 
Heidlebaugh v. Miller, 71 Pac.2d. 557; 126 C.A.2d. 35 
(1954) ................................. 8 
Spitalny v. Tanner Construction, 275 Ariz. 192; 254 Pac. 
2d. 444 (1953) ............................ 8 
Smallwood v. Holder, 348 Pac.2d. 849 (Okla.) ......... 8 
IN THE SUPREME COURT 
of the 
STATE OF UTAH 
REX L. GEORGE and MARGARET 
A GEORGE, his wife, 
Plaintiffs and Appellants, 
-vs.-
STANLEY C. MANN and LOUISE 
S. MANN, his wife, 
Defendants and Respondents. 
RESPONDENT'S BRIEF 
\ 
STATEMENT OF KIND OF CASE 
Case No. 
11109 
This is an action by plaintiffs against defendants for a 
sum claimed to be owing them based upon an Earnest Money 
Contract and an Assignment of Contract, ethered into between 
plaintiffs and defendants relative to the sale of real property 
located in Davis County, Utah. 
DISPOSITION IN LOWER COURT 
The case was tried before the court at which time the court 
('Onsidered the written stipulation of the parties relative to the 
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facts, all pertinent documents submitted as exhibits, written 
memoranda and oral arguments of counsel. There was no 
testimony. From a judgment in favor of the defendants, no 
cause of action, plaintiffs appealed. 
RELIEF SOUGHT ON APPEAL 
Plaintiffs seek a reversal of judgment in their favor in the 
amount of $3,600.84, together with interest and costs. 
STATEMENT OF FACTS 
For the purposes of trial, plaintiffs and defendants entered 
into a written stipulation .:;etting forth the facts. This, together 
with the various documentary exhibits, constituted the eviden-
tiary matter considered by the court. The plaintiffs, in their 
brief, set ~orth the stipulation verbatim and defendants accept 
such stipulation as set forth. Defendants may refer specifically 
to certain of the facts set forth in their argument. 
ARGUMENT 
POINT 1 
IT WAS THE INTENT OF THE PARTIES INITIALLY 
TO ACQUIRE BY THE EXECUTION OF VARIOUS DOCU-
MENTS, ALL OF DEFENDANTS' INTEREST IN THE REAL 
PROPERTY. 
On October 21, 1959, the defendants, STANLEYC. MANN 
and LOUISE S. MANN, his wife, entered into an Option and 
Contract of Purchase of Real Property with Stanley C. Mann's 
mother, Nellie C. Mann. (Exhibit "A"). The contract provided 
that defendants pay to the owner the sum of $100.00 a year, 
which shall be on or before November 10 of each year until 
3 
the option was exercised, which had to be exercised on or 
before November 1, 1963. If the option was exercised the 
t'ontract provided for the payment of $1,000.00 an acre pay-
able at the rate of $2,000.00 down and the remainder at the 
rate of $2,000.00 per year, together with interest at the rate 
of 5 percent to accumulate on the unpaid balance. At all times 
herein mentioned, the approximate acreage of the real property 
im·olved was approximately 26.5 acres. 
On September 1, 1961, the defendants and plaintiffs entered 
into an Earnest Money Receipt and Option to Purchase, pro-
viding for a total purchase price of all the property in question 
in the amount of $33,000.00 and payable as follows: The sum 
of $100.00 deposit and the sum of $600.00 when seller ap-
proves sale and the sum of $6,000.00 upon delivery of deed 
or final contract. (See Exhibit "B"). The contract further pro-
vided for the payment of $100.00 a year commencing December 
I, 1961, until November 1, 1964, at no interest and there-
after at the rate of $2,000.00 per year with interest on the 
unpaid balance at 5 percent per annum. The contract further 
provided that the offer was contingent upon buyer being able 
to sell his home at 1100 South 8th West, Woods Cross, Utah, 
and to net him $6,000.00 before November 1, 1961. This part 
of the contract was not complied with. Plaintiffs did sell their 
home and did pay defendants $6,000.00, but such payment 
\\'HS made later in December or early in January. 
On November 1, 1961, defendants assigned to the plaintiffs 
their interest in the foregoing option and contract to purchase. 
Defendants deny that at the time they signed the assignment 
that the words, "subject to the conditions of Earnest Money 
1:, .. "'Ill". \\'ere written on the assignment. (Exhibit "C"). 
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An examination of these documents reveals an unequivocal 
attempt on the part of the plaintiffs to acquire all of the de-
fendants' interest in the real property in question. It is not sig-
nificant whether the plaintiffs acquired the interest involved on 
the basis of a pure assignment or in addition thereto, on the 
basis of the Contract to Purchase, since later events will reveal 
that the plaintiffs abandoned any further pretense of complying 
with the Earnest Money Receipt and Offer to Purchase, as will 
be later pointed out. By virtue of executing the Earnest Money 
Receipt and Offer to Purchase, it appears that plantiffs' original 
intent was to deal directly with the defendants on a buyer-seller 
relationship. This, of course, would then place upon the de-
fendants the duty to provide the buyers eventually with good 
title. To do so, they would have had to eventually exercise 
the Option they held with Nellie C. Mann. It appears, how· 
ever, from an examination of the other documents, that the 
plaintiffs then chose to deal directly with Mrs. Nellie C. Mann. 
In order to do so, they would have had to obtain an assign-
ment of defendants Option, which they did. (Exhibit "C"). 
In considering the soundness of the Trial Court's findings 
and judgment, this Court may indulge in the presumption that 
the judgment was valid and was based upon competent evi· 
dence. The evidence and all inferences that fairly and reason-
ably may be drawn therefrom, must be viewed in a light most 
favorable to it. The burden here is upon the plaintiffs in af-
firmatively showing that the Trial Court was in error. Cheney 
v. Rucker, 14 Utah 2d 205; 381 Pac. 2d 86 ( 1963). 
POINT II 
DEFENDANTS THEREAFTER CONTRACTED DIRECT-
LY WITH THE OWNERS OF THE PROPERTY, NELLIE 
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C. MANN, AND DEFENDANTS ARE NOT RESPONSIBLE 
FOR THE TERMS OF THAT CONTRACT. 
On December 22, 1961, the plaintiffs contracted directly 
with Nellie C. Mann with respect to the purchase of the real 
property. (Exhibit "E"). Defendants were not a party to this 
contract, and thus, are not responsible for the terms of that 
contract. At the time this contract was entered into, the plain-
tiffs had not complied with the Earnest Money Receipt and Offer 
to Purchase, in that the home at 11th South and 8th West, 
Woods Cross, Utah, had not been sold. Plaintiffs had not 
paid unto defendants the sum of $6,000.00 "on or before No-
vember 1, 1961." It is ture, however, that late in December, 
1961, or early in January, 1962, the plaintiffs did pay the 
defendants the sum of $6,000.00, but defendants contend that 
this payment was made for a different purpose as will be later 
pointed out. 
Of vital importance is the fact that in December, 1961, an 
additional instrument entitled, "Assignment of Option and Con-
tract to Purchase", (Exhibit "F"), was prepared and signed by 
the plaintiffs and submitted to the defendants for signature. 
Defendants do not recall, at this time, whether they signed the 
document or not. They did retain a copy of the document sul:>-
mitted to them and this document contains the signatures of 
the plaintiffs. During the same time, or subsequent thereto, 
plaintiffs did pay unto defendants the sum of $6,000.00. These 
two events indicate a different intent on the part of the plain-
tiffs, that is, that they would then deal directly with Nellie C. 
Mann in connection with the· purchase of the property. The 
:_.:;~ignment, (Exhibit "F"), is a two-party assignment and con-
1'l111., the following wording: 
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and the second party is hereby fully substituted for 
the first party under the terms of said agreement of October 
29, 1959 ... " 
In addition, it further provides: 
"The first party hereby acknowledges receipt of in excess 
of $100.00 in full payment for this assignment" 
It is clear, then, that plaintiffs' intent was to deal directly with 
Nellie C. Mann and since the Plaintiffs paid to defendants about 
the same time they executed this assignment the sum of 
$6,000.00, it is clear that the tender of this sum was made 
not necessarily to comply with the Earnest Money Contrac~ 
but to purchase defendants' option. 
The plaintiffs have not complied with the terms of the Earn-
est Money Receipt and Offer to Purchase in that they have not 
paid to Defendants the sum of $2,000.00 a year. This fact 
is not questioned by the plaintiffs, and, of course, the defendants 
then are not required to fulfill their part of the obligation. 
With respect to the contract entered into between the plain-
tiffs and Nellie C. Mann, (Exhibit "E"), defendants contend that 
this contract was not prepared at their instance and request 
and was not prepared by their attorney or the attorney of 
Mrs. Nellie C. Mann. All they know is that the contract waE 
forwarded to their mother while she was living in California. 
Plaintiffs' µosition that the defendants must offerthe propertv 
(o I.he plaintiffs 'ntere~t frPf'. until November, 19()4, "ts 1ncons1stew 
:-_re ·,} u~ • 1~ 
; ' 
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:Jiey were a party to that particular understanding. Paragraph 
l (>f that contract provides, among other things: 
"It is understood and agreed that Buyers have purchased 
from Stanley C. Mann and Louise S. Mann the interest 
of Stanley C. Mann and Louise S. Mann . 
In addition, it further provides: 
and by mutual agreement among the parties this 
agreement is being made directly with Nellie C. Mann 
and Rex L. George and Margaret A George, according 
to the terms hereof." 
These provisions made clear the intent of the parties. It appears 
obvious that the defendants are not now required to comply 
with the terms of the Earnest Money Receipt and Offer to Pur-
cha~e since the plaintiffs abandoned this approach and dealt 
directly with Nellie C. Mann. 
Apparently the plaintiffs contend that the contract with 
Nellie C. Mann creates an inequity as to them. In this regard, 
the general rule is stated in 17 Am. Jr. 2d, Contracts Par. 242, 
as follows: 
"The Courts cannot make for the parties better or more 
equitable agreements that they themselves have been satis-
fied to make, or rewrite contracts because they operate 
l;r1.r:ihly or inequitably, as to one of the parties, or alter 
'i" ", ~or the benefit of one party and to the detriment of 
J1her party, ~>r. by t:onstruction relieve one of the 
1(',t':,; i'rom ~err:s which l1e ;•oluntarily consented to. 
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In considering the general rule with respect to the con-
struction and interpretation of contracts, the Court, of course, 
is aware of the broad general rule that where the language 
used in the contract is plain and unambiguous, then the intent 
of the parties is to be gathered from the four corners of the 
instrument (See 30 AmJur_2d, Evidence Par. 1065 - (num-
erous cases cited). 
Also, in connection with the matter of the interpretation 
and construction of contracts, it is generally presumed that the 
parties read and understood the import of their contract and 
that they had the intention which its terms manifested. (See 
Hewelbaugh v. Miller, 71 Pac.2d 557; 126 C.A.2d 35, (1954). 
As above mentioned, Defendants contend that they are not 
required to comply with the terms of the Earn~st Money Receipt 
and Offer to Purchase because the plaintiffs breached the con-
tract on the basis of non-payment This proposition is well 
founded in law. (Spitalny v. Tanner Construction, 75 Ariz. 192; 
254 Pac.2d 440 (1953). 
Defendants' position that the rights of the parties under a 
contract may be abandoned by conduct inconsistent with the 
position of the contract is well founded in the law. (Smallwood 
v. Hol,der, 348 Pac.2d 849 (Okla.). 
POINT III 
PLAINTIFFS SUSTAINED NO DAMAGE SINCE ALL 
CONTRACTS THEY ENTERED INTO RELATING TO THE 
PURCHASE OF THE REAL PROPERTY PROVIDED FOR 
THE TNTEREST ON THE UNPAID BALANCE AT FIVE 
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PERCENT PER ANNUM AND THE RESPECTIVE BALAN-
CES AT SUCH TIME WOULD HAVE BEEN SUBSTAN-
TIALLY THE SAME. 
The plaintiffs approached the purchase of the real property 
in question from three different ways. They received an assign-
ment from the defendants of defendants' Option to purchase 
the real property. Plaintiffs then could have exercised the option 
in the place and stead of defendants. Having done so, they 
would have had to commence the payment of interest on the 
unpaid balance at the rate of 5 percent per annum at the time 
of the exercise of the option. The balance of the purchase 
price at that time, would have been in the amount of $24,000.00. 
Plaintiffs could also have chosen to deal only with the de-
fendants on a buyer-seller relationship according to the terms 
0f the Earnest Money Receipt and Offer to Purchase. Having 
done so, they would have had to commenced paying interest 
on the unpaid balance of the purchase price at 5 percent per 
annum. The balance at that time would have been $24,000.00. 
The plaintiffs chose to deal directly with Nellie C. Mann, 
the owner of the property. They did so after obtaining assign-
ments from the defendants. The contract also provided for the 
payment of interest 011 the unpaid balance at 5 percent. The 
balance of the purchase price at that time was $26,000.00. The 
contract allowed pre-payment. 
It can thus be seen, that under all three alternatives the 
pw-chase price, at the time plaintiffs would have had to or did 
rornmence payment of interest, were substantially the same. 
Plaintiffs then did not suffer any significant damage due to the 
contract with the defendant. 
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CONCLUSION 
The plaintiffs originally chose to deal with defendants re-
garding the purchase of the property. They then obtained all 
of the defendants' interest in the property by an assignment 
and dealt directly with the owner of the property, and, thus, 
abandoned their rights in the Earnest Money Contract, and, 
thus, can claim no interest by its terms. The defendants are 
not responsible for the terms of the Real Estate Contract with 
Nellie C. Mann, since they were not parties to the contract. 
Even so, the plaintiffs suffered no damage because, under any 
of the alternatives they chose or could have chosen to follow, 
they would have had to pay interest - and all unpaid balances 
would have been substantially the same as in the other alter-
natives. 
Respectfully submitted, 
LAYNE B. FORBES 
Attorney for Defendants 
& Respondents 
